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Plaintiff, the United States of America, on behalf of the United States 

Environmental Protection Agency (“EPA”), respectfully requests that the Court 

enter the Consent Decree lodged on November 25, 2025 (“Second Consent 

Decree”) (ECF No. 23-1).1  

The proposed Second Consent Decree, if entered by the Court, would 

resolve the civil claims against Lowe’s Home Centers, LLC (“Lowe’s” or 

“Defendant”) for alleged violations of (1) the Consent Decree filed in the Southern 

District of Illinois, United States v. Lowe’s Home Centers, LLC (Case No. 3:14-cv-

0449-JPG-SCW, S. D. Ill. 2014); and (2) Sections 402(c), 406(b), and 407 of Title 

IV of the Toxic Substances Control Act (“TSCA”), 15 U.S.C. §§ 2682(c), 2686(b), 

and 2687, and the regulations promulgated thereunder, codified at 40 C.F.R. Part 

745, Subpart E (the Residential Property Renovation Rule also known as the 

Renovation, Repair, and Painting Rule or “RRP Rule”).  

The RRP Rule is intended to ensure that owners and occupants of housing 

and child occupied facilities built before 1978 – when lead-based paint was banned 

– receive information on lead-based paint hazards before renovations begin, that 

individuals performing such renovations are properly trained and certified, and that 
 

1 The District Court for the Southern District of Illinois entered a prior consent 
decree among the parties on August 19, 2014. See ECF No. 10. The consent decree 
that is the subject of this Motion is the Second Consent Decree, which was lodged 
with this court after this action was transferred from the Southern District of 
Illinois to this court. See ECF No. 16. 
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specified work practices are followed during the renovations to reduce the potential 

for lead-based paint exposure. Attachment 1, Decl. of Christina Saldivar ¶ 10.  

As required by 28 C.F.R. § 50.7 and Paragraph 75 of the Second Consent 

Decree, the United States gave notice of the lodging of the Consent Decree in the 

Federal Register. See 90 Fed. Reg. 56,183 (December 5, 2025). The notice invited 

the public to comment on the Consent Decree for a period of thirty days. During 

the comment period, the United States received comments from the advocacy 

group Unleaded Kids. Attachment 2, Comments of Unleaded Kids. 

After considering Unleaded Kids’ public comments, the United States has 

determined that the proposed settlement is procedurally and substantively fair, 

reasonable, and in the public interest. A response to the comments is provided in 

Section D below. Accordingly, the United States respectfully requests that this 

Court sign (at ECF No. 23-1, page 61) and enter the Second Consent Decree as a 

final order of the Court. Lowe’s consents to entry of the decree. See Consent 

Decree ¶ 75. 

BACKGROUND 
 
A. The Defendant 

Lowe’s, and its related entities, is the world’s second largest home 

improvement retailer. It operates over 1,750 stores and has over 167,000 full-time 

employees. See Attachment 1, Decl. of Christina Saldivar ¶ 11. One of its business 
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lines is “installation services,” where the customer purchases a home improvement 

product – such as flooring, carpet, cabinets, countertops, or windows – and 

contracts with Lowe’s for its installation. Lowe’s does not, however, install the 

products itself. Instead, it has a network of contractors that it hires to undertake the 

renovations. Id. ¶ 12. 

B. The Alleged Violations 

The use of residential lead-based paint was banned in 1978 but is still 

present in many older homes and apartments across the country. An estimated 34.6 

million homes – or 29.4 percent of all homes nationwide – have lead-based paint 

somewhere in the building. Lead dust hazards can occur when lead paint 

deteriorates or is disrupted during home renovation and remodeling activities. Lead 

exposure can cause a range of health problems, from behavioral disorders and 

learning disabilities to seizures and death, putting young children at the greatest 

risk because their nervous systems are still developing. Id, ¶ 9. 

In 2014, the United States entered into a Consent Decree to resolve Lowe’s 

alleged violations of the RRP Rule (“2014 Consent Decree”). ECF No. 10. Among 

other things, the 2014 Consent Decree included compliance and reporting 

requirements. EPA review of reports Lowe’s submitted to the agency pursuant to 

the 2014 Consent Decree identified violations of the 2014 Consent Decree and the 

RRP Rule at over 250 home renovation jobs in 23 states, primarily between 2019 
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and 2021. The violations included the failure to assign at least one RRP-certified 

renovator to a renovation job, failure to ensure that workers at the renovation site 

are either certified renovators or received on-the-job training from a certified 

renovator; failure to provide residents with required risk information about lead-

based paint before starting a renovation where lead-based paint could be present; 

failure to document use of an EPA-recognized lead testing kit, testing locations, 

and test results; failure to ensure compliance with lead-safe work practice 

standards; and failure to establish and retain records to demonstrate compliance. 

EPA found additional violations after responding to a tip from a member of the 

public concerning door replacements and other renovations performed by a firm 

Lowe’s hired to do work at multiple jobs in southern and central California. 

Attachment 1, Decl. of Christina Saldivar ¶¶ 14-16. 

A violation of a rule issued under Title IV of TSCA is a prohibited act under 

Section 409 of TSCA, 15 U.S.C. § 2689. Any person who violates Section 409 

shall be subject to civil penalties of up to $40,576 per day of violation. See 40 

C.F.R. § 19.4, Table 1 (adjusting statutory civil penalty set forth in 15 U.S.C. § 

2615 for inflation).  

C. The Second Consent Decree 

The proposed Second Consent Decree requires Lowe’s to implement a 

comprehensive, corporate-wide management system to ensure that the firms and 
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contractors it hires to perform work are certified and trained to use lead-safe work 

practices to avoid spreading lead dust and paint chips during home renovation 

activities. Lowe’s will also pay a $12.5 million penalty. ECF No. 23-1, Second 

Consent Decree ¶ 9.  

Under the settlement, Lowe’s will implement a company-wide management 

system to ensure that the contractors it hires to perform work for its customers 

comply with the RRP Rule during renovations of homes built before 1978. To do 

this, Lowe’s is implementing an electronic management system to verify that the 

contractors it hires are properly certified. Id. ¶ 18. Lowe’s will also require its 

contractors to use a detailed checklist to document compliance and provide the 

completed checklist to the customer. Id. ¶ 16(c). The checklist will lead the 

contactors through the steps required for RRP Rule compliance. Lowe’s will also 

conduct thousands of on-site inspections of work performed by its contractors to 

ensure they comply with lead-safe work practices. Id. ¶ 19(d). In instances where 

the contractor did not comply with lead-safe work practices, Lowe’s will perform 

an inspection for lead dust hazards and, if they are found, provide a specialized  

cleaning. Id. ¶ 19(b). Lowe’s must also investigate and respond to customer 

complaints, and report to EPA its responses. Id. ¶ 21. 

In addition to the requirements related to its renovations, Lowe’s will 

provide important information about following lead-safe work practices to its 
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professional and do-it-yourself customers in its stores and on its website. Id. ¶ 20. 

Lowe’s education of its vast customer base will increase consumer and contractor 

awareness of lead safe work practices and RRP Rule requirements.  

STANDARD OF REVIEW 

Approval of a proposed consent decree is within the informed discretion of 

the district court. United States v. Oregon, 913 F.2d 576, 580 (9th Cir. 1990). A 

court reviewing a proposed consent decree must ensure the settlement is “fair, 

reasonable, and consistent with the objectives” of the statute at issue. United States 

v. Montrose Chem. Corp. of Cal., 50 F.3d 741, 743 (9th Cir. 1995). Courts 

also articulate the standard as “fair, adequate, and reasonable.” Oregon, 913 F.2d 

at 580 (citing Davis v. City & Cnty. of San Francisco, 890 F.2d 1438, 1445 (9th 

Cir. 1989)). 

The Court’s review should be guided by the general principle that 

“settlement agreements are judicially favored as a matter of sound public policy.” 

Speed Shore Corp. v. Denda, 605 F.2d 469, 473 (9th Cir. 1979). The parties and 

the public benefit from the “saving of time and money that results from the 

voluntary settlement of litigation.” Citizens for a Better Env’t v. Gorsuch, 718 F.2d 

1117, 1126 (D.C. Cir. 1983). The court’s “deference is particularly strong where 

the decree has been negotiated by the Department of Justice on behalf of an 

agency like EPA which is an expert in its field.” United States v. Chevron U.S.A. 
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Inc., 380 F. Supp. 2d 1104, 1111 (N.D. Cal. 2005) (citing United States v. Akzo 

Coatings of Am., Inc., 949 F.2d 1409, 1436 (6th Cir. 1991)); see also SEC v. 

Randolph, 736 F.2d 525, 529 (9th Cir. 1984) (noting that a court “should pay 

deference to the judgment of the government agency which has negotiated and 

submitted the proposed judgment”). Further, when reviewing the terms of a 

proposed consent decree negotiated by a federal agency, the district court “must 

refrain from second-guessing the Executive Branch.” Montrose Chem. Corp., 50 

F.3d at 746 (citation omitted). 

Recognizing that a consent decree “is not a decision on the merits or the 

achievement of the optimal outcome for all parties, but is the product of 

negotiation and compromise,” Oregon, 913 F.2d at 580 (citation omitted), the 

Court should approve a consent decree even if its terms are not those “the court 

itself might have fashioned, or considers as ideal.” United States v. Cannons Eng’g 

Corp., 899 F.2d 79, 84 (1st Cir. 1990); Ruiz v. McKaskle, 724 F.2d 1149, 1152 (5th 

Cir. 1984) (citations omitted) (“In the absence of fraud or collusion, the trial court 

‘should be hesitant to substitute its own judgment for that of counsel.’”). Indeed, 

the Ninth Circuit has held that “[n]either the district court nor this court is 

empowered to rewrite the settlement agreed upon by the parties…. In short, the 

settlement must stand or fall as a whole.” Officers for Justice v. Civ. Serv. Comm’n 

of City and Cnty. of San Francisco, 688 F.2d 615, 630 (9th Cir. 1982).  
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Therefore, unless a consent decree is altogether “unfair, inadequate, or 

unreasonable, it ought to be approved.” Randolph, 736 F.2d at 529. 

ARGUMENT 

The proposed Second Consent Decree is fair, reasonable, and consistent with 

the objectives of TSCA, and there is nothing to overcome the presumption in favor 

of settlements of this kind. 

A. The Consent Decree Is Procedurally Fair and Not a Product of 
Collusion. 

 
A consent decree is procedurally fair, and therefore “presumptively valid,” if 

it is the product of “good faith, arm’s-length negotiations.” United States v. Pacific 

Gas & Elec., 776 F. Supp. 2d 1007, 1025 (N.D. Cal. 2011) (quoting United States 

v. Oregon, 913 F.2d 576, 581 (9th Cir. 1990)). Procedural fairness relates to the 

negotiation process and its candor, openness, and bargaining balance. In 

determining whether a settlement is fair, a court should look to factors such as the 

good faith efforts of the negotiators, the experience of counsel, and the possible 

risks involved in litigation if the settlement is not approved. United States v. 

Telluride Co., 849 F. Supp. 1400, 1402 (D. Colo. 1994); United States v. Rohm & 

Haas Co., 721 F. Supp. 666, 680-81 (D.N.J. 1989).  

In this case, the agreement reflected in the proposed Second Consent Decree 

was reached after extensive arm’s-length negotiations among experienced counsel. 
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The government was represented by DOJ and EPA attorneys who specialize in 

environmental enforcement actions, including prior enforcement actions against 

large companies that perform renovations subject to the RRP Rule. Attachment 1, 

Decl. of Christina Saldivar ¶ 19. Lowe’s was represented by counsel from 

multinational law firms based in Los Angeles and Chicago who have many years’ 

experience representing clients in enforcement actions brought by EPA and other 

environmental agencies. Id. The negotiations were conducted on a frequent basis 

over several years. Id. The length and vigor of the negotiations and the 

participation of the experienced counsel on both sides are hallmarks of procedural 

fairness.  

B. The Consent Decree Is Substantively Fair and Reasonable. 
 
As substantive fairness and reasonableness are intertwined, the United States 

discusses them in tandem. Substantive fairness flows from procedural fairness. 

Telluride, 849 F. Supp. at 1402. “To the extent that the process was fair and full of 

‘adversarial vigor,’ the results come before the court with a much greater assurance 

of substantive fairness.” Id. (quoting City of New York v. Exxon Corp., 697 F. 

Supp. 677, 693 (S.D.N.Y. 1988). As a preliminary matter, substantive fairness may 

be presumed in settlements involving “sophisticated actors” like the parties in this 

litigation. See United States v. Charles George Trucking, Inc., 34 F.3d 1081, 1088 

(1st Cir. 1994) (Such parties “know how to protect their own interests, and they are 
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well equipped to evaluate risks and rewards.”). To be substantively fair, consent 

decrees must account for “concepts of corrective justice and accountability: a party 

should bear the cost of harm for which it is legally responsible.” Cannons Eng’g, 

899 F.2d at 87). 

Courts have examined several factors when reviewing a proposed settlement 

for reasonableness, including its “technical adequacy” for cleaning up the 

environment and the relative strength of the parties’ litigating positions against the 

risks and delays that would result from further litigation. Cannons Eng’g, 899 F.2d 

at 90.  

The proposed Second Consent Decree is substantively fair. It includes 

painstakingly negotiated requirements that Lowe’s must implement for future 

renovation projects undertaken through its stores nationwide to help ensure 

compliance with RRP requirements and similar requirements in authorized states. 

Among other things, Lowe’s must implement an electronic compliance system to 

verify that the contractors it hires are properly certified, Second Consent Decree ¶ 

18; must require its contractors to use a detailed checklist to lead the contractors 

through the steps required for RRP compliance and help document compliance, id.; 

must undertake corrective measures if it finds that such practices have not been 

followed, id.; and must conduct thousands of on-site inspections of work 

performed by its contractors to ensure they comply with lead-safe work practices 
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and other requirements, id. ¶ 19.  

The Second Consent Decree also assesses a penalty in the amount of $12.5 

million. This penalty is one of the largest assessed in the history of the Toxic 

Substances Control Act. Attachment 1, Decl. of Christina Saldivar ¶ 21. The 

substantial penalty is appropriate given the number of alleged violations, their 

nationwide scope, and the culpability the government ascribes to some of the 

violations. In formulating its penalty demand, the United States applied the penalty 

matrix set forth in the relevant EPA penalty policy and applied appropriate 

aggravating and mitigating factors consistent with TSCA’s penalty factors (see 15 

U.S.C. § 2615(A)(2)(b)). The thorough injunctive relief and substantial civil 

penalty, taken together, constitute a substantively fair and reasonable resolution of 

the claims alleged.   

C. The Consent Decree Is Lawful and in the Public Interest.  
 
Finally, the proposed Second Consent Decree is lawful and in the public 

interest. In assessing whether a proposed settlement is in the public interest: 

[T]he court’s function is not to determine whether the 
resulting array of rights and liabilities is the one that will 
best serve society, but only to confirm that the resulting 
settlement is within the reaches of the public interest. 
 

United States v. Microsoft Corp., 56 F.3d 1448, 1460 (D.C. Cir. 1995) (internal 

quotations and citations omitted).  
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The proposed Second Consent Decree is in the public interest and consistent 

with the goal of TSCA, 15 U.S.C. §§ 2601–97, for many of the same reasons it is 

substantively fair and reasonable, as discussed above. First, the Consent Decree 

provides for a significant civil penalty of $12.5 million dollars based upon 

consideration of the penalty factors set forth in TSCA, 15 U.S.C. § 2615(a), in 

addition to substantial injunctive relief. It provides an appropriate deterrent to 

future violations of RRP requirements by Defendant and others. Second, by 

requiring Lowe’s to educate its contractors on RRP requirements, conduct random 

inspections of its contractors’ work at job sites, and notify EPA in a periodic report 

if they do not comply, the Consent Decree will enhance home improvement 

contractors’ compliance with RRP requirements nationwide. Further, by resolving 

the claims and defenses before commencing litigation, the settlement is consistent 

with the goal of promoting cost-effective settlement practices, preserving resources 

of the parties and the Court. 

D. The Public Comments Do Not Identify Any Issues Suggesting the 
Settlement Is Not Fair, Reasonable, and Lawful. 

 
The United States received comments on the proposed Second Consent 

Decree from the advocacy group Unleaded Kids raising multiple issues with the 

proposed settlement. See Attachment 2. A response to each of the issues is 

provided below. After careful review and consideration, the United States believes 
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that Unleaded Kids’ comments do not demonstrate that the proposed Consent 

Decree is unfair, unreasonable, or unlawful and therefore requests that the Court 

enter the Consent Decree. 

Issue #1: The proposed consent decree lacks information about the types and 

locations of violations. 

Response: EPA’s review of reports Lowe’s submitted pursuant to the 2014 

Consent Decree found potential RRP violations at over 250 renovation jobs in 23 

states. The jobs were conducted primarily between 2019 and 2021. EPA also found 

potential violations responding to a tip from a member of the public concerning 

door replacements and other renovations performed by a firm Lowe’s hired to do 

work in southern and central California. See Attachment 1, Saldivar Decl. ¶ 16. A 

narrative summary of the types of violations and the relief included in the proposed 

decree is available at www.epa.gov/enforcement/lowes-home-centers-llc-rrp-2025-

settlement-summary. The Second Consent Decree does not disclose the specific 

locations where the alleged violations occurred, as they are private residential 

homes. Sharing specific homeowners’ addresses in a public filing would raise 

privacy concerns.  

Issue #2: Did the violations leave lead-based paint hazards behind? If so, 

was a risk assessment or abatement performed? 

Response: The United States is not aware of any lead-based paint hazards at the 
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locations of the alleged violations. Violation of requirements to use RRP-certified 

renovators, provide required lead-based paint risk information, document use of 

lead testing kits, failure to use lead-safe work practices, and maintain records to 

demonstrate compliance with other RRP requirements, while serious, do not 

necessarily indicate that lead-based paint hazards are, or were, present at the site of 

a renovation. Moreover, Lowe’s disputes the violations and contends that the 

unavailability of documents demonstrating compliance with RRP Rule 

requirements did not mean that the rules were not complied with or that lead-based 

paint contamination was present. 

On a going forward basis, Paragraph 19 and Exhibits C and E of the Second 

Consent Decree provide corrective action steps Lowe’s must take if one of its 

renovation contractors does not complete the required RRP check list, if it receives 

a complaint from a customer or government agency, or if it identifies an RRP issue 

as a result of a job-site inspection. In addition, Paragraph 60 requires Lowe’s to 

comply with all applicable federal, state and local requirements, which would 

include the requirement to abate lead hazards where required by law. 

Issue #3: Did EPA notify authorized states? 

Response: As a general matter, a violation of a requirement of an EPA-authorized 

state RRP program is a prohibited act under Section 15 of TSCA, 15 U.S.C. § 

2614. As a result, an entity that violates a provision of a state RRP program would 
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be subject to injunctive relief and penalties in an action by the federal government 

under Sections 15 and 16 of TSCA. This case involved alleged violations of the 

2014 Consent Decree in multiple states. As the federal government was the only 

plaintiff in the 2014 case, it is appropriate to resolve the alleged violations in a 

federal settlement. That being said, EPA has contacted the states in which the 

violations occurred that have authorized RRP programs (and therefore authority to 

enforce RRP requirements) to provide information about the alleged violations that 

occurred between 2019 and 2021. Attachment 1, Saldivar Decl. ¶ 26. 

Issue #4: The Penalty was influenced by the change in administrations.  

Response: The comment suggests that the amount of the penalty assessed was 

influenced by the change in presidential administrations because it was lower – on 

a per violation basis – than the 2014 settlement with Lowe’s for similar violations. 

The suggestion is incorrect. The penalty in this matter was determined considering 

the TSCA statutory penalty factors, which are as follows:  

In determining the amount of a civil penalty, the Administrator shall take 
into account the nature, circumstances, extent, and gravity of the violation or 
violations and, with respect to the violator, ability to pay, effect on ability to 
continue to do business, any history of prior such violations, the degree of 
culpability, and such other matters as justice may require. 
 

15 U.S. Code § 2615(a)(2)(B). The parties reached an agreement-in-principle on a 

penalty with a total value of $12.5 million in 2024. The negotiated penalty amount 

did not decrease in 2025 with the new administration. Attachment 1, Decl. of 
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Christina Saldivar ¶ 22. 

Speaking generally, the per-violation penalty amount that the commenter 

focuses on is not necessarily a good way to compare the penalties assessed in 

environmental enforcement actions. The violations in the two cases may be 

different or may arise in different circumstances. As a result, the statutory factors – 

including the seriousness of the violations, the degree of culpability, the impact of 

the penalty on the violator, to name a few – may apply differently.  In this case, the 

total penalty assessed ($12.5 million) was significantly larger than the penalty in 

the initial case against Lowes ($500,000). It is one of the largest penalties assessed 

for violations of TSCA. Attachment 1, Decl. of Christina Saldivar ¶ 21. As such, it 

is an appropriate penalty that the government believes will effectively deter future 

violations.   

Issue #5: The proposed consent decree should require public disclosure of 

periodic compliance reports. 

Response: The periodic compliance reports will require Lowe’s to disclose to EPA 

customer complaints about lead-based-paint-related work practices and potential 

violations of RRP Rule requirements that it uncovers through job site inspections it 

is required to conduct under the Second Consent Decree. Such information will 

contain personally identifiable information (such as customer names and 

addresses). The reports may also contain information that Lowe’s claims as 
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confidential business information. As a result, required disclosure of the periodic 

compliance reports could violate the Privacy Act and restrictions against disclosing 

confidential business information. However, the proposed decree requires Lowe’s 

to alert customers and non-owner occupants of properties if Lowe’s finds RRP 

violations at their properties. See Second Consent Decree ¶¶ 16.c.iii., 19.c., Exhibit 

C, Section G.2., and Exhibit E. 

Issue #6: The proposed consent decree should require Lowe’s to certify 

compliance with the lead-based paint standards of the OSH Act. 

Response: Although the EPA does not have authority to enforce or resolve 

violations of the OSH Act, this comment points out an additional route of 

exposure. Given Lowe’s focus on lead-based paint safety in this settlement, we 

expect that Lowe’s will also act to ensure compliance with OSHA’s Lead 

Standard. 

Issue #7: Why did EPA not post the proposed consent decree on its webpage 

dedicated to those documents at https://www.epa.gov/ogc/proposed-consent-

decrees-and-draft-settlement-agreements?  

Response: The website referenced by the commenter is maintained by EPA to 

provide public access to consent decrees in which EPA is a defendant. As EPA is 

not a defendant in this matter, the Second Consent Decree would not be posted at 

this website. However, EPA has posted the decree at 
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www.epa.gov/enforcement/lowes-home-centers-llc-rrp-2025-settlement-summary. 

During the public comment period, DOJ posted the Second Consent Decree on its 

website at www.justice.gov/enrd/consent-decrees. 

Issue #8: The signature of the Lowe’s signatory on the proposed consent 

decree is illegible and has no name or title below it. 

Response: The proposed Second Consent Decree was signed by Lowe’s Vice 

President of Services, Brad Hardy.  

   
Respectfully submitted, 

FOR THE UNITED STATES OF 
AMERICA 
 
ADAM R.F. GUSTAFSON 
Principal Deputy Assistant Attorney General 

            
       

/s/ James D. Freeman 
      JAMES D. FREEMAN 

Senior Counsel 
Environmental Enforcement Section 
Environment and Natural Resources 
Division 
U.S. Department of Justice 
 
 
BILAL A. ESSAYLI 
United States Attorney 
 
/s/ S. Desmond Jui  
S. DESMOND JUI (SBN 262200) 
Assistant United States Attorney 
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